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foreword
As at the end of December 2017, Australia saw 175 deaths in the workplace, with an additional 32% of
workplace claims resulting in more than 12 weeks off work.
These figures are not meant to dramatize the state of health & safety management in Australia, in fact, the
rate of worker fatalities has reduced by 49% since a peak in 2007, according to a Safe Work Australia report
which found that last year had the lowest recorded number of workplace fatalities.
We can hang either our hats on that figure and
be comfortable that 49% is indeed a reasonable
achievement, or we can look at that percentage
rate from the perspective of the families’ who
have lost loved ones, and the colleagues who
have lost mates, and we can say – that is not
good enough.

Our ‘work’ is killing one
person every second day
and costing Australia $61.8
billion, representing 4.1%
of GDP, and the median
amount of compensation
paid for a serious claim is
AUD $10,800.1
Even though 77% of work-related injury and
disease costs are borne by workers, direct costs
to employers are still high. Costs include both
workers compensation premiums or payments
to injured or incapacitated workers.
Additionally, employers also bear indirect costs
including lost productivity, loss of current and
future earnings, loss of knowledge, increase in

1.

training time, lost potential output and the cost of
providing social welfare programs for injured or
incapacitated workers.
It’s hard to get a grasp of what this means, if
your workplace has not experienced a significant
injury, illness, or fatality. However, these figures
represent companies who were lapse in providing
a safe and healthy workplace, as well as those that
were comfortable in their health & safety
management systems and were unfortunately
caught off guard when the incident occurred.
The message is clear, business leaders and/or
senior decision-makers should have a sense of
unease that there is more that they can be doing
to achieve ‘zero harm’.

I welcome your feedback on this report and look
forward to serving you with valuable health &
safety insights.

Samantha McGolrick
BBus, GradDip HSE, MAICD
Health & Safety Professional and Educator
Managing Director, SM Safety Solutions

	The Cost of Work-related Injury and Illness for Australian Employers, Workers and the Community: 2012–13, Safe Work Australia, 2017 [website] www.safeworkaustralia.gov.au/statistics-and-research/statistics/cost-injury-and-illness/cost-injury-and-illness-statistics
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ABOUT THIS DASHBOARD
Objectives
My work focuses on assisting business
leaders and senior decision-makers in having
more robust, informed and strategic health &
safety discussions so that they can better
understand what is needed to lead safe & healthy
work in the boardroom and to know what to ask
and when to act.

Why business leaders should
read this
This report was written for business leaders and
senior decision-makers who have a responsibility
for health & safety in the workplace through their
leadership role and/or legislative responsibilities.
In Australia, one of the six legistative due diligence
obligations for officers is to keep up-to-date on
health & safety matters and this inaugural
Director Health & Safety Dashboard (DHSD)
report will assist directors in delivering on that
mandate.

Research conducted by Safe Work Australia, over
a 3-year period, suggests health & safety due
diligence training for most company officers (e.g.
business leaders and/or senior decision-makers)
has focused on legal exposure. To date it has
failed to provide this group with a general
understanding of health and safety (e.g. language,
concepts and evidence-based research) and most
importantly how their decisions influence health
& safety outcomes.
How is this possible when this cohort of leaders
have personal liability for health & safety? Not to
mention there is no safe harbour when it comes
to poor management of health & safety.
In fact, many routine business decisions have
unintended, and often unrecognised, health &
safety consequences. For this reason, health &
safety concepts stem from their inextricably
interwoven relationship with other aspects of
business activity.
Understanding how to lead safe & healthy work
enables officers to appreciate how their individual
decisions and actions can – positively or
negatively, consciously or unconsciously
– influence risk factors that drive health & safety
performance.

What this report does not cover
This report does not cover employment or
industrial relations cases, workers compensation
or any relevant legislation.
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busıness environment
1. Director Sentiment in Australia
i.

Australian Institute of Company
Directors’ director sentiment index

Twice a year the Australian Institute of Company
Directors (AICD) publishes a report on director
sentiment, the Director Sentiment Index2 .
The one question in the survey that provided
insight into director sentiment towards
health & safety was unfortunately framed in a
negative context.

Surprisingly, in the same report, less than 6% of
respondents identified health & safety as an issue
that kept them “awake at night 3”.
While respondents may argue that one could
conclude from these results that directors are
comfortable with the systems and practices in
place in their business, history tells us that many
leaders are caught off guard when a tragic
incident occurs, and that leaders should maintain
a chronic sense of unease when it comes to
health & safety with a focus on continual
improvement.

Directors were asked: What impact (cost/time)
does red-tape have on the productivity of your
business in the following areas? ‘Health & safety’
was one of the options provided.
In the First Half: 2017 report, health & safety was
rated third, after preparing /paying taxes, and in
the Second Half: 2017 report it was rated 2nd, with
the number one spot in both sentiment reports
going to corporate reporting requirements.

While health & safety can
be perceived as a cost to
the business, an
organisation with a culture
of safety would argue that
health & safety contributes
positively to its productivity
and bottom-line.

2

.

3

.

Director Sentiment Index: First Half 2017, AICD, 2017 [website] https://aicd.companydirectors.com.au/advocacy/research/director-sentiment-index-first-half-2017
Director Sentiment Index: Second Half 2017, AICD, 2017 [website] https://aicd.companydirectors.com.au/~/media/cd2/resources/advocacy/research/pdf/dsi/2017/06154-1-pol-dsi-secondhalf-oct-17-ppt-template-43-final.ashx
Note: exact figures were not available.
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2. Director Training
Research from the national body for workplace
health & safety, Safe Work Australia, suggests
that health & safety due diligence training for
most company officers focuses mainly on
legal exposure4.
Additionally, health & safety training fails to
provide this group with a general understanding
of health and safety (such as language, concepts
and evidence-based research).

Given these findings, one can understand why
directors felt that health & safety negatively
impacts productivity, as indicated in the ACD
Director Sentiment reports mentioned earlier.
Such a guidance must be written with a director
audience in mind and cover issues that assist the
board in making strategic decisions. That is, the
language of risk, opportunity, efficiency, market
vision and shareholder value – the language of
corporate governance.

More importantly training also fails to inform
directors on how their decisions influence health
& safety outcomes, or that health & safety
performance data is generally inadequate for
effective decision-making.

There is, without a doubt,
a need for quality advice
and guidance (and support)
from the health & safety
profession and regulators
to inform directors in better
understanding how to lead
safe & healthy work from
the boardroom and how
health & safety contributes
to business excellence.

4.

S. O’Neill & K. Wolfe, Measuring and reporting on work health & safety, Canberra, Safe Work Australia, 2017.
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3. Trust and Leadership
There are two important surveys to note when
looking at trust and leadership in 2018 and
beyond:
•	The 2017 Edelman Trust Barometer,
published by Edelman Intelligence
•	A Study of Australian Leadership in 2016,
published by the Centre for Workplace
Leadership.

i.

The Edelman Trust Barometer

The 2017 Edelman Trust Barometer5 (the
Edelman study), an international study of trust
levels across key institutions – government,
business, media and NGOs – revealed the
largest-ever drop in trust across these
institutions.
Importantly, is the drop in CEO credibility by
12 points globally to an all-time low of 37%;
this was even lower in Australia at 26%.
The Edelmen study is particularly important for
directors and the executive team to consider
when communicating their health & safety
message, both internally and externally.
A lack of trust from shareholders and the wider
community will hinder directors in
communicating their intent for safe & healthy
work and gaining support for the associated
investment. It will also make it difficult for the
board to maintain credibility with
shareholders and community when a
significant incident occurs.
Additionally, the absence of trust in
management from the workforce has the
potential for workers to avoid advising
management, for example, of issues or
incidents; telling management ‘what they
want to hear’, which may not be the reality.

5

This will result in little traction for the
organisation in terms of their health & safety
initiatives and overall performance and a
misinformed perception of risk.
To strengthen trust, CEOs need to be clear on
the ‘WHY’ in their messaging. It is not enough
to say, “because that’s our policy”.
The board will need to have a clear picture of
health & safety performance and consider the
establishment of formal frameworks that
encourage bad news to travel upwards.
From a broader perspective, the board and
management should have a clear picture of
where their organisation, individual management
team and board members sit on their own trust
barometer. This may include a company survey
with specific focus on trust levels or
360-degree feedback for the executive team.

Many organisations
conduct culture surveys,
or employee engagement
surveys… but how many
of these surveys
specifically focus on trust?
The Edelman study also found that employees,
on average, are trusted 16 points more than
CEOs on messaging around employee/customer
relations (53%), financial earnings (38%), crises
(37%), innovation (33%), industry issues (32%)
or programs addressing societal issues (3%).

.	Edelman Intelligence, “2017 Edelman Trust Barometer”, 2017 [website] https://www.edelman.com/trust2017/
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Respondents favour search engines (59%) over
human editors (41%) and are nearly four times
more likely to ignore information that supports
a position they do not believe in.

From an organisational perspective, transparency
is fundamental, as well as a key component to a
robust health & safety governance and leadership
framework.

“People now view media as
part of the elite … the result
is a proclivity for
self-referential media and
reliance on peers”

Lessons learnt should be
shared broadly where
possible, including
externally through the
annual report, and through
the organisation’s
communication and
consultation frameworks

- Edelman Trust Barometer
There is evidence of even further disbursement of
authority. The average person (60%) is now just as
credible a source of information about a company
as is a technical (60%) or academic (60%) expert,
and far more credible than a CEO (37%) and
government official (29%).
These particular findings highlight an opportunity
to strengthen worker participation (such as
workers being involved in decision-making).

Coincidently, a 2015 report6 , published by Safe
Work Australia, outlined that leading safe and
health healthy work requires five elements, the
first being Trust – welcoming bad news, actively
and consistently prioritising safety and wellbeing
to demonstrate it is a primary organisational goal.

ii. A Study of Australian Leadership

If the workforce sees their
peers as a credible source
of information, leaders
should harness that trust
and focus on formal and
informal mechanisms to
provide the workforce with
opportunities to collaborate
on health & safety solutions

6.

Another study of importance, in terms of trust
and leadership, was published in 2016 by the
Australian Centre for Workplace Leadership
(CWL), a Study of Australian Leadership.
While the study is outside of the 2017 period
of this report, the study was the largest ever of
leadership in Australia since 1995 and the study
is therefore included in this report. The study
involved almost 8,000 individuals across 2,703
organisations and 2,561 workplaces.
Respondents ranged from senior leaders (such as
CEOs), workplace leaders and specialists (such as
HR managers), frontline leaders and employees.
The aim of the study was to determine whether
Australian workplaces are well-placed to meet
the future challenges they face.

S. O’Neill, K. Wolfe & S. Holley, Performance Measurement, Incentives and Organisational Culture: Implications for Leading Safe and Healthy Work,
Safe Work Australia, 2015
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Key findings (good news):
a. Leadership matters differently at different
levels of the organisation.
b. Workplaces with more capable leaders are
more innovative.
c.	Leadership and management influence
employee attitudes and behaviours. Positive
attitudes and behaviours translate into
greater productivity and employee creativity
and engagement. Specifically, leadership
capability and efficacy are related to a range
of employee outcomes, including: employee
engagement, voice, creating a culture of
learning and innovation, trust and intentions to
quit.
d. Workplaces that invest in a range of leadership
development activities have more capable
leaders with a stronger belief in their ability
to do the job. Both of these factors are
associated with better performance and more
innovation.

“Australian organisations
should be concerned about
the state of leadership and
management capability”
- Centre for Workplace Leadership

The findings also revealed a pattern of mediocre
leadership in many organisations that will
likely impair their capacity to shift to a knowledge
economy and impede their efforts to raise
productivity.

Key findings (bad news):
a. Many Australian workplaces are
underperforming. A significant proportion of
Australian workplaces – more than 40% – are
not meeting their performance targets for
return on investment and profitability. Around
one-third of workplaces underperform against
their sales targets.
In terms of health & safety, organisational
decision-makers need to understand the
beneficial links between ‘safe and healthy
work’ and productivity.
If this is not well understood, important health
& safety information will be excluded from
strategic and resource allocation decisions
and meaningful opportunities to enable safe,
healthy and productive work will be lost.
b. Many Australian organisations do not get
the basics right. Many leaders and managers
are not mastering basic management
fundamentals such as performance
monitoring, target setting, and the appropriate
use of incentives.
There is a similar gap seen in management
and director understanding of the
basic concepts around health & safety
management, particularly, how health &
safety concepts stem from an inextricably
interwoven relationship with other aspects of
business activity.
Importantly, this affects health & safety
performance reporting (e.g. what to look for,
and what ‘good’ looks like); leadership (e.g.
leading safe & healthy work), to name a few.
c. Few Australian organisations report high
levels of innovation. Most organisations
struggle to turn knowledge and ideas into
successful innovations.
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Only 18% of private sector
organisations report high
levels of radical innovation
- Centre for Workplace Leadership
Surprisingly, public sector organisations were
more likely than private sector organisations
to have reported high levels on both types of
innovation. Findings show that those
organisations that innovate successfully
achieve superior performance outcomes.
In terms of health & safety, there is no
shortage of opportunities for innovation.
In the general workplace innovation may be
through changes in design such as design of
structures and materials that are safer to the
public or safer for workers to implement (e.g.
pre-fabricated walls that are less hazardous to
install); or design of work and the workplace
such as making work less manual (which in
turn increases productivity and decreases
musculoskeletal disorders (MSDs)).
There is also ample opportunity for
innovation to come out of advances in
technology, including artificial intelligence,
automation, machine learning, etc.
d. Many Australian leaders are not well-trained
for the job. One in four senior leaders in
private sector organisations has no formal
training beyond secondary school. The same
goes for the majority of Australian-owned,
and small or medium-sized organisations.
Similarly to the findings in the study on lack of
formal training for senior leaders, is the lack
of formal training for senior leaders in how to
lead safe & healthy work.

e. Too many Australian organisations under
invest in leadership development, especially
at the frontline. The study clearly shows
that investing in leadership development is
positively associated with leader capabilities
and self-efficacy. This in turn significantly
betters workplace performance and
innovation.
The study also revealed that those who do
invest in leadership development often spend
in the wrong places.

For every $10 spent on
senior leaders, only $1 is
spent on frontline leaders
The role of frontline leadership (e.g.
supervisor) is incredibly important in
managing health & safety. Research has found
that changes in supervisor messages influence
safety climate and safety behaviour and that
culture, as a social process, is created through
day-to-day interaction – and who, other than
supervisors, has day-to-day interaction
with the frontline?

Organisations should
consider the importance
placed on training,
hiring and performance
assessment of their
frontline leaders and
review these structures
as part of their
assurance process
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f.

Leadership in Australian organisations does
not reflect wider social diversity. Women,
younger leaders, and leaders from
non-English speaking backgrounds are
under-represented in senior leadership roles
when compared to their numbers in the
broader population.
The AICD Director Sentiment Index: First Half
2017 showed that 75% of directors stated that
their business is actively seeking to increase
diversity of their board in terms of skills, but
less around gender, and even less around age
and diversity.
The general diversity challenges in
organisations are similar to diversity
challenges in the health & safety profession.
Females are significantly underrepresented
compared to their male counterparts,
particularly in leadership roles. In 2017, to
promote the advancement of women in
Australia’s OHS Profession and Practice,
the Safety Institute of Australia established
Women in Safety & Health (WISH).

g. Many senior leaders do not draw on strategic
advice in making decisions about the
future. The survey found few senior leaders
seek advice from external sources, such as
associations, consultants, experts, or other
senior leaders in their industry or elsewhere.
Senior leaders should know when to seek
specialist advice and an independent opinion;
particularly for the board who should have
access to an independent health & safety
advisor whether that be via a subcommittee
or directly to the board.
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4. Health & Safety Performance
Reporting
i.

Citi Research, Safety Spotlight:
ASX100 Companies & More

The latest Citi Research, Safety Spotlight report
(the 2016 Safety Spotlight Report) published by
Citi Research of ASX100 companies and 28 other
organisations, showed that all ASX100 companies
now report some safety data; 11 exceptions were
noted operating in hospitality and logistics.
The 2016 Safety Spotlight Report identified a
growing interest from investors in safety
performance which can provide a window
into ‘management quality’.

“A ‘safe’ business may also
be considered by
investors as a well-run,
efficient business”
- 2016 Safety Spotlight Report
The above sentiment highlights the previously
mentioned misconception by directors in the
AICD Director Sentiment Index that
health & safety is a hinderance to productivity.

Safety is a strategic risk to
business. It can impact
positively or negatively on
an organisation’s reputation,
financial standing, and
social and operational
license to operate.
Management of heath & safety requires an
integrated approach to decision-making.
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Key themes from the 2016 Safety Spotlight
Report were:
a. safety metrics used in executive remuneration
incentives do not appear to be well aligned to
the organisation’s material safety risks, from
the information available

In the sample of 128
companies, 81 companies
specified that safety is a part
of executive remuneration
criteria, although only 31 of
those companies detailed
safety performance targets
in their remuneration plans
b. confirmation of what has been widely
accepted by the health & safety profession,
that benchmarking organisational lost time
injury (LTI) data is fraught with issues because
definitions are completely subjective
c. aggregate injury data (e.g. LTIFR) does not
distinguish between minor injuries and
major life changing injuries and fatalities and
is therefore not a measure of how well a
business is doing in managing health & safety,
but a measure of productivity loss.

To counter the issues above, the 2016 Safety
Spotlight Report also provided a summary of
proposed injury classifications that were
introduced by Safe Work Australia in the last
couple years and are more aligned to the new
reporting requirements in the Global Reporting
Initiative (GRI) Standards.

The report also highlighted that lagging injury
measures (usually LTIFR and/or TRIFR) are the
most frequently used to assess safety
performance.
Five of the 128 companies included a fatality
gateway so that incentives (or part thereof) are
not paid if a fatality occurs during the
performance period.
Additionally, each year the Safety Spotlight
report includes a compilation of research into
areas of interest. The 2016 report focuses on
process safety, an important concept that began
in process industries such as oil & gas and has
received growing attention, outside of these
industries in the last few years.
A process safety incident, is a single incident that
can affect workers and the public (e.g. fire,
explosion, release of toxins), where there is limited
control by any given individual (e.g. controls are in
place through a number of different methods or
mediums), and can result in significant property
damage / fatalities & injuries.
Whereas personal safety, which most businesses
are familiar with when thinking about preventing
injury and illness, generally affects one
individual, normally only the worker (e.g. falls,
slips and trips).
The board should know and understand its
organisation’s process safety risks, where relevant,
and the associated indicators they are monitoring
to prevent process safety incidents.
The 2016 Safety Spotlight Report also produced
research on the re-emergence of black lung
disease in the Australian Coal industry, and the
mental health of fly-in-fly-out (FIFO) workers.
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5. Inquiries into Non-Conforming
Building Products & Fire Safety
i.

Grenfell tower

In June 2017, the 24-storey Grenfell Tower caught
on fire and burned for 60 hours until finally being
extinguished. The death toll was 71 people.
As a result of the Grenfell tragedy, Dame Judith
Hackitt, British engineer and former Chair of the
UK Health and Safety Executive, was asked to lead
the Independent Review of Building Regulations
and Fire Safety with a particular focus on the
application to high-rise residential buildings.
Building a Safer Future - Independent Review of
Building Regulations and Fire Safety: Interim
Report7, was released 18 December 2017.
The work of the review to date has found that
the current regulatory system for ensuring fire
safety in high-rise and complex buildings is not
fit for purpose. This applies throughout the life
cycle of a building, both during construction and
occupation, and is a problem connected both to
the culture of the construction industry and the
effectiveness of the regulators. Five key findings
were summarised to support this general finding.
The final report is due by spring 2018.

“This tragic incident should
not have happened in our
country in the 21st century”
- UK Independent Review of Building
Regulations and Fire Safety

7.

	Building a Safer Future - Independent Review of Building Regulations and Fire
Safety: Interim Report https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/668831/Independent_Review_of_Building_Regulations_
and_Fire_Safety_web_accessible.pdf

ii. Australian Senate inquiry
In 2015, the Australian Senate referred an
inquiry into non-conforming building products
to the Senate Economics References Committee.
The inquiry was in response to a 2014 fire at the
23-storey Lacrosse Tower in Melbourne’s
Docklands precinct where flammable aluminium
cladding caught on fire and the building was a
blaze in just 15 minutes. Fortunately, there were
no fatalities or serious injuries, but 450 to 500
people were required immediate evacuation and
accommodation.
The first Interim Report: Aluminium Composite
Cladding8 was published on 6 September 2017
and is a quick reminder to developers, building
professionals (whether they be architects,
engineers or building certifiers), contractors and
planning authorities of their duties at law.
The interim report is part of a broader look into
potentially dangerous building materials being
used in Australia, such as the cladding on the
Princess Alexandra Hospital in Brisbane, which
had a review after the Grenfell Tower tragedy and
was found to be too flammable and was ordered
to be removed.
It is also a timely reminder of WHS legislation in
Australia that requires people who design plant,
substances and structures to ensure, so far as is
reasonably practicable, that they are without risks
to health and safety.
At a practical commercial level, it is more
important for the decision makers when making
development choices about materials impacting
on cost and design that they do not simply pass
the duty to the consultants and builders as very
often, their liabilities under their agreements are
subject to a monetary limitation of liability and
limits of their insurance cover.

8.

Non-Confirming Building Products: Interim Report – Aluminium Composite
Cladding, The Senate, Economics Reference Committee, 2017
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/
Non-conforming45th/Interim_report_cladding
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Appropriate risk management needs to be put in
place to best ensure that the most appropriate
decision including any cost benefit analysis is
made to ensure that a safe environment for the
occupiers of those high-rise buildings9.

“The catastrophic
consequences of the
Grenfell Tower fire in
London and the Lacrosse
fire in Melbourne have
shown how poor approaches
to design and investment
analysis of property
development can lead to
unsafe materials being used
in high rise buildings”
- Corrs Chambers Westgrath
The Senate committee recommended a total ban
on the importation, sale and use of polyethylene
core aluminium composite panels (Note: this
recommendation was rejected by the Australian
goverment).
It’s important to note that the presence of
aluminium composite cladding on a building
does not mean it is non-compliant or a safety
hazard, the configuration and how it has been
used is also relevant.
The final inquiry report is due on 30 April 2018.

9.

	Chew, A., Cladding Design in High Rise Buildings: Rethinking the approach, Corrs
Chambers Westgarth, blog post, 11 September 2017 [website] http://www.corrs.com.au/
thinking/insights/cladding-design-in-high-rise-buildings-rethinking-the-approach/
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6. Standards and Better Practice
i.

ISO 45001

Due out in March 2018, the ISO 45001:
Occupational health & safety will be an
updated replacement to the Australian New
Zealand Standard 4501: OHS Management
Systems (ASNZ4501) and OHSAS 18001 as an
outline of a better practice health & safety
management system.

d. No more delegation of authority: Top
management in both AS/NZS 4801 and
OHSAS 18001 were responsible, but they
could delegate the accountability. Now the
buck goes all the way to the top before it
stops.
However, there are also changes to several
requirements for management participation
and engagement to a more general leadership
provision — a subtle distinction designed to
empower all staff to make safety a priority.

Key changes10:
a. Easier integration and alignment with other
management standards: ISO 45001 follows
the ISO High-Level Structure, so it aligns well
to complementary standards such as, ISO
9001:2015 and ISO 14001:2015.
b. Expansion of incident definition: The incident
definition now includes a note that an incident
can occur where there is ‘non-conformity’
– things can be working as they should, and
an incident can still happen.
c. Integration of OHS procedures and
instructions with business processes: The
OHS management system processes now
have to be integrated into the organisation’s
business processes. The risk of lack of
integration between a safety management
system and the business operating systems,
is that safety may be an afterthought to,
for example, planning. When systems are
integrated, health & safety becomes part
of everyday decision making and better
assissts in analysis of data and budgeting.
This supports the important concept, which
is also stressed in the new standard, which is
for the system to be ‘systematic’, particularly
for identifying and taking actions to address
work-related hazards and risks.

10.

PwC, ‘What is different in ISO 45001:2018?’, blog post, [website]
http://auditortraining.pwc.com.au/whats-different-iso-450012016/

“Top management now
take overall responsibility
and accountability for
the protection of workers’
work-related health & safety ”
- PWC

e. Less importance on health & safety
performance targets: Targets are no longer
required as they used to be in AS/NZS 4801;
however, they are still mentioned in the
definition of an objective where it explains
that an objective may be called something
else (e.g. aim, goal or target). For example,
the ISO 45001 addresses opportunities and
measures of effectiveness, legal requirements
and more. When setting health and safety
objectives, it requires organisations to
consider the available resources and identify
the responsible staff, timelines and associated
metrics for gauging success.

17
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f.

Removal of consultation barriers: The active
identification and removal of any obstacles or
barriers to consultation has been highlighted.
Suggested possible obstacles and barriers
are mentioned, such as, failure to respond
to worker input or suggestions, language or
literacy barriers, reprisals, threats of reprisals
and policies or practices that discourage or
penalise worker participation.

g. Worker participation: Additional strength
in the participation and inclusion of
non-managerial workers in decision-making.

i.

Coordination of multiple duty holders:
Multi-employer workplaces are now included
along with the coordination of the (relevant
parts of the) OHS management system
with other organisations. This will be very
applicable for building and construction
sites, where many tradespeople are working,
each possibly with a different employer,
and a different system of management. It’s
also particularly important for landlords and
tenants as their safety management systems
will overlap.

j.

Emphasis on the hierarchy of control:
The hierarchy of control is an important
methodology for controlling hazards and
a requirement in Australian health & safety
legislation. The emphasis on the hierarchy of
control as a process for managing risk, has
led to the removal of the term ‘preventative
action’ in the ISO 45001. Corrective action
(to prevent reoccurrence) remains, and
only corrective actions are required for
both incident investigation and where
nonconformities are identified.

All workers now have to
be involved – these are
the people that do the
work, and they are the
people that are most likely
to get injured
h. Adapting work to workers: As a way
of controlling processes.

“It is now very clear that
“things have always been
done like this” is not an
acceptable control measure”
- PWC

k. Strengthening the consideration of
management of change: This requires
that an organisation is aware of any new
risks that arise from changes, such as new
products, processes, services, changes to
plant and equipment, or applicable legal
and other requirement changes, to name a
few. Management of change is an important
concept for the board to take note of and to
understand whether there are any significant
changes that occur as a result of their
strategic decision-making.
l.

Clarification of continual improvement:
Continual improvement, that is a recurring
activity to enhance performance, does not
mean continuous – that being continual
improvement is a “recurring activity” that
does not necessarily take place in all areas
simultaneously and go on forever, but that it
needs to be tailored to suit different situations,
and may stop and start.
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ii. Global Reporting Initiative: Standard
403 Occupational Health & Safety
In October 2017, the Global Reporting Initiative
(GRI) released a draft of the revised Standard 403
which outlines global reporting requirements for
health & safety.
The revision brings the proposed draft Standard
in line with internationally-agreed best practice in
occupational health & safety reporting.

“The Standard will ensure
reporting comparability
and consistency from
organisation to organisation
around the world”
- Global Reporting Initiative

Key references for the revised content include
the upcoming ISO 45001, instruments from the
International Labour Organisation (ILO) and the
World Health Organisation (WHO), and the United
Nations Sustainable Development Goals.
Changes to the GRI Standard 403 include:
a. New management approach
requirements covering specific OHS
management components, such as the
use of management systems, hazard
identification, risk assessment, hierarchy
of control, worker participation,
consultation, information, and training.
b. New leading indicators looking at
how many workers are covered by a
management system and how many
have access to occupational health
services.

c. Significantly revised disclosures on
work-related injury and illness, which
now include improved methodologies
for calculating and comparing injury and
illness data.
d. These disclosures now place a greater
emphasis on identifying health & safety
hazards and high-potential incidents and
explaining the causes of incidents and
the corrective actions taken.
e. A new disclosure on worker health
promotion, which looks at whether
workers have access to voluntary
programs to address major
non-work-related health risks, such
as smoking or unhealthy diets.
Comments closed in October 2017 and are now
under consideration by the Global Sustainability
Standards Board (GSSB), GRI’s independent
standard setting body.
An Exposure Draft is due for release in
March 2018, with a final release scheduled
for Q2 2018.
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7. Technology
i.

Internet of things

It’s fair to say that the Internet of Things (IoT) is
now mainstream. It’s used by stakeholders in
manufacturing, logistics, warehousing,
construction, mining, oil and gas, retail,
healthcare and generally by the public in their
home, car, etc. The IoT has provided great
opportunity as a way to manage
health & safety risks.

“The IoT is a network of
physical things, embedded
with sensors, connected
to the internet so they can
share information. The goal
is to enable communication
between devices”
- Health & Safety at Work

The IoT has given us a range of wearable devices
that can now be used or evaluated in industrial
settings including smart watches, activity or
health trackers, wearable mobile cameras, smart
eyewear, and head-mounted displays with
augmented reality (AR).
Other technologies with potential include:
•

headbands that track brain activity to achieve
composure or focus

•

driverless cars that prevent vehicle incidents

•

smart helmets that can monitor body
temperature and detect impending heatstroke
half an hour before the worker is aware11 .

Walmart12 , the largest private-sector employer
in the U.S.A., with 1.5 million employees, has
quietly begun testing an advanced, autonomous
floor scrubber during overnight shifts. The
machine resembles a traditional scrubber, but
comes equipped with similar technology used
in self-driving cars: extensive cameras, sensors,
algorithms and Lidar for navigational mapping.
A human must first drive the device to train it on
a path; it can then operate largely independently,
including when a store is open to customers. If a
person or object gets in its way, it momentarily
pauses and adjusts course.
Walmart also announced in late 2017 that it had
pre-ordered 15 of Tesla’s new electric tractor
trailers, to be released in 2019.

11.

	B. Leathley, The safety net, Health & Safety at Work, 2017 [website]
https://www.healthandsafetyatwork.com/technology/internet-of-things-safety-net

12.

	C. Cutter, It’s not just Google and Tesla: Walmart is quietly testing a self-driving
vehicle, but this one scrubs floors, LinkedIn, 2017 [website] https://www.linkedin.
com/pulse/move-over-google-tesla-walmart-quietly-testing-vehicle-chip-cutter
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ii. Augmented reality and virtual reality
One only needs to look at Pokemon Go to see
the impact of augmented reality (AR) on our
day-to-day lives. Or Ikea’s announcement in
September, that in 2018 it will be launching ‘Ikea
Place’, an augmented reality app that lets you
experience, experiment and share popping Ikea
products into any space in your own home.
Everything is 3D and true to scale so you can
see if and how the item will fit in your home.
To break it down:

•

AR and virtual reality (VR) are inverse
reflections of one in another with what each
technology seeks to accomplish and deliver
for the user

•

where VR offers a digital recreation of a
real-life setting, AR delivers virtual elements
as an overlay to the real world.

Put simply, VR is a fake setting, and AR is
enhancing a real-life environment. Both have
immense power to the change the way we work
and prevent injuries and illnesses.
While the mining industry, for example, has been
using VR technology as far back as 2011, UPS
announced in August 2017 that it will start training
student delivery drivers to spot and identify road
hazards using VR headsets that vividly simulate
experience of driving on city streets while
teaching a more memorable classroom lesson.

“VR complements real-world
training in a way that deeply
engages our employees… [it]
offers a big technological leap
in the realm of driver safety
training13”
- UPS
13.

UPS, Press release, 08/15/17 [website] https://pressroom.ups.com/pressroom/
ContentDetailsViewer.page?ConceptType=PressReleases&id=1502741874802-243

As vehicle incidents were responsible for the
majority (45%) of fatal workplace incidents in
Australia, followed by being hit by a moving
object (29%), it’s fair to say this technology is
something for Australian organisations, with
workers on the road, to seriously consider.
While VR is typically achieved by wearing a
headset, AR is developed into apps and used
on, for example, mobile devices to blend digital
components into the real world in such a way
that they enhance one another but can also be
told apart easily.
ThysenKrupp, an elevator manufacturer, is using
Microsoft’s HoloLens to visualize an elevator
repair before the technician reaches the site.
Once onsite, the technician can use augmented
reality to view digital overlays of manuals and
repair guides while they’re fixing the elevator.
Bechtel uses tablets and AR to improve
construction by replacing paper documents and
allowing engineers to visualize walls and other
items on the job site.

Leaders should evaluate
what processes could be
enhanced or transformed
by using technologies such
as augmented and
virtual reality
iii. Artificial intelligence and
machine learning
Artificial intelligence (AI) is a subfield of computer
science concerned with solving tasks that are
easy for humans, but hard for computers.
The aim is to develop a computer system capable
of performing intelligent tasks, which only
humans can perform like language understanding
and translation, speech recognition, pattern
recognition, decision-making, etc.
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Machine learning (ML) is driving the AI
development forward with the speed it currently
has. It gives the machine the ability to learn from
instances or examples as human beings learn.
For example, you take a large amount of
data, and you are expected to build a logical
interpretation out of it for the computer to solve
a problem. The computer determines trends, it
predicts upcoming data, it checks for deviations
from expected results.
The vast amount of data that can be produced
by the IoT is already overwhelming and will just
get bigger. However, with ‘Big Data’ (i.e. lots of
data), organisations can increase their predictive
analysis and modelling, if they take the time to
plan and discuss what they want to monitor
– see data analytics below.
However, as advised in a recent Australian
Institute of Company Directors (AICD) article14,
as more Australian companies incorporate AI
into strategy, boards will need to ensure the
technology is supported by appropriate ethical
behaviour.

“Changes in AI – and its
impact on governance
– could happen faster than
many boards realise ”
- AICD Governance Leadership Centre
Organisations will also need to consider how this
technology is introduced to workers, what will be
their perception of this technology?
How will the business manage this perception?
Will they see it as a way to be safer, or a big
brother spying tool?
Communicating the message, worker
participation, and consultation will be key
when considering and introducing these
technologies.

14.

	T. Featherstone, Preparing boards for artificial intelligence whirlwind, AICD,
4 September 2017 [website] https://aicd.companydirectors.com.au/advocacy/
governance-leadership-centre/external-environment/preparing-directors-for-artificial-intelligence-whirlwind

iv.

Data analytics

As the rapid expansion of devices and sensors
connected to the IoT continues, the sheer
volume of data being created will increase to a
mind-boggling level.

CISCO has predicted that
50 billion items will connect
to the internet by 2020,
while Morgan Stanley
has predicted 75 billion
So, there are clear opportunities for organisations
to leverage Big Data and predictive analytics to
mitigate health & safety risk, but it will depend on
what data is being captured and how.
Big data does not always come from the IoT;
many organisations have vast amounts of data
that are captured in documents, spreadsheets,
machines or systems within their organisation
and if pieced together could identify trends or
looming risks.
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This was the topic of a 2016 research paper15 into
the United States’ oil & gas industry. This study
found that the industry’s strategy to measure the
vast amounts of data in detail in the hope that it
would improve the sector’s ability to spot trends
and discover patterns that can shed light on
potential solutions has been thwarted by three
factors:
•

•

•

much of the information from incidents is
captured as written responses that were later
converted to text
a significant fraction of this historical data
resides within highly customised applications
and bespoke files whose structures are
relatively unique
the highly customised and fragmented nature
of HSE data within the sector has created
a problem that one operator referred to as
‘dark data’ – that is, information collected
during the course of business that remains in
archives that frequently does not garner much
attention, or that are not generally accessible
or structured sufficiently for analysis.

As organisations move along
their IoT journey, they would
be right to ‘begin with the
end in mind’ when
considering ‘smart’
technology

15.

K. Hua Tan, V. G. Ortiz-Gallardo & R. K. Perrons, Using Big Data to manage
safety-related risk in the upstream oil & gas industry: A research agenda, Energy
Exploration & Exploitation, 2016, http://assetinstitute.com/wp-content/uploads/2016/02/Big-Data-to-Manage-HSE-Risk-in-Oil-and-Gas-paper-IN-PRESSVERSION.pdf

Leaders should consider:
•

how does the organisation want to use
the data?
what other systems or platforms can the
data integrate with to get more valuable
information or provide better predictions?
how will the data be cut so that it gives the
organisation the information it needs to
generate the predictive analytics necessary to
help keep workers safe?
where can the technology assist with multiple
functions, so the organisation doesn’t end
up with multiple systems?

•

•

•

While data crunching comes at a cost, a report in
early 2017 by Telsyte showed 83% of Australian
Chief Information Officers were planning to
invest more on big data in 201716 .

v.

Positioning technology

Positioning and tracking devices have been
around for a long time, but mostly these lack the
rules to trigger a course of action.
Generally, information on locations is fed to a
database where someone can monitor alarms,
or interrogate information when someone goes
missing, or, for example, locate a first-aider.
Positioning information is much more valuable
if combined with other data.
In a warehouse, this could include tracking all
movements, manual handling loads, orders
and deliveries. Stock could be re-organised
dynamically to reduce distances walked and
loads handled, improving efficiency as well as
reducing the hazardous manual tasks17.

16.

17.

	Big data surges as Australian organisations increase spending in 2017, Telsyte
[website] www.telsyte.com.au/announcements/2017/3/15/big-data-surges-as-australian-organisations-increase-spending-in-2017

	B. Leathley, Safety in the cloud, 2017, Safety at Work, UK [website]
https://www.healthandsafetyatwork.com/technology/safety-cloud
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vi. Unmanned aerial vehicles
(UAVs / drones)
Drone uptake has been significant in the last few
years, especially in the consumer market.
This last year has seen over 6000 people
registering their details and notifying the Civil
Aviation and Safety Authority (CASA) of their
intent to fly commercially in the last year.
The CASA ‘Can I fly there?’ app had 72,000
downloads/unique users and there are estimated
5,870 remote pilots now around Australia.

There is a great opportunity
for drones to play a big role
in managing or eliminating
health & safety risks by
providing coverage of areas
otherwise not easily seen by
the naked eye, or removing
the need to put humans in
dangerous situations
For example, Laing O’Rourke has replaced
time-consuming and hazardous visual
inspections at the UK Liverpool Street station
tunnel shafts in the Crossrail construction
project with one-person operated UAV flights.

18.

	B. Leathley, Safety in the cloud, 2017, Safety at Work, UK
[website] www.healthandsafetyatwork.com/technology/safety-cloud

High resolution images are fed from the UAV
camera to a tablet computer which can be
observed from a safe location.
In future, a truly IoT process would have the
UAVs flying autonomously, with GPS tracking
linking images to location, and only those images
in need of further analysis being flagged up to a
human user18.
For directors, drones could be a useful tool to
provide a picture of how work is done, not how
it’s imagined which should assist them in being
more informed of the hazards and risks in their
workplace.
Work-As-Imagined is an idealistic view of the
formal task that disregards how task
performance must be adjusted to match the
constantly changing conditions of work and
of the world – it is what ‘should’ happen under
nominal working conditions. Whereas,
Work-As-Done, describes what actually happens,
how work unfolds over time in a concrete
situation19.
The popularity of drones has prompted CASA
to release a Terms of Reference for their review
of aviation safety regulation for the use of drones.
A discussion paper was open for public comment
on the range of safety issues to be examined in
the review. Comments closed end of
September 2017.

19.

	From Safety-I to Safety-II: A White Paper, 2013, DNM Safety.
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vii. 3D printing

3D printing offers a range of
capability for organisations,
one of those being to print
their own safety equipment,
but its introduction brings
risks around accountability
For example, if the printed equipment doesn’t
work in the way intended, specifically that
someone is harmed or killed (e.g. a 3D printed
helmet does not protect the head properly) and
harms or kills someone, who is held accountable?
The employer who owns the printer, the
manufacturer of the printer, or the irresponsible
person who thought it was a good idea to
produce and use an untested product?
3D printers may also pose a health risk
when used in small environments.
Researchers have found that the emissions from
desktop 3D printers are similar to burning a
cigarette or cooking on a gas or electric stove20.
While heating the plastic and printing small
figures, the machines using PLA (biodegradable
plastic) filament emitted 20 billion ultrafine
particles per minute, and the ABS (still the most
common type of plastic used) emitted up to 200
billion particles per minute. These particles can
settle in the lungs or the bloodstream and pose
health risks, especially for those with asthma.

20.

	Emissions of Ultraﬁne Particles and Volatile Organic Compounds from Commercially Available
Desktop Three-Dimensional Printers with Multiple Filaments, Illinois Institute of Technology,
2016 [website] https://pubs.acs.org/doi/pdf/10.1021/acs.est.5b04983
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8. Health & Safety Injuries
and Illnesses
i.

Safe Work Australia statistics

The Key Work Health and Safety Statistics
Australia 2017 report21 provides an overview of
the latest national statics compiled from workers’
compensation data, fatality notifications from
jurisditions, the National Coronial Information
System and media.
As mentioned earlier, vehicle incidents were
responsible for the majority of fatal workplace
incidents (45%) in Australia, followed by being
hit by a moving object (29%), falls, trips and slips
(14%) and heat, electricity and other
environmental factors (11%).
The agriculture, forestry and fishing industry had
the highest rate of both worker fatalities and
serious workers’ compensation claims.
43% of serious injuries involved traumatic
joint/ligament and muscle/tendon injury.
The median amount of compensation paid for a
serious claim was $10,800.

ii.

Black lung disease

In 2017 we saw the re-emergence of black lung
disease, a potentially fatal disease that Australia
had eradicated decades ago22 .
Black lung has been classified by Safe Work
Australia as a deemed disease. This means the
disease is caused by specific work-related
activities, in this case prolonged exposure to
coal dust.
We don’t know exactly what has happened to
cause black lung to reappear, but statements in
the Queensland mines inspectorate report23
of 2014-15 indicated significant dust exposure
above recommended limits are highly
concerning.

21.

Safe Work Australia, Key Work Health and Safety Statistics Australia 2017, Safe
Work Australia, 2017 https://www.safeworkaustralia.gov.au/system/files/documents/1709/em17-0212_swa_key_statistics_overview_0.pdf

22.

	Black lung, a potentially fatal disease that Australia eradicated decades ago, has
re-emerged, ABC News, 2017 [website] www.news.com.au/lifestyle/health/
health-problems/black-lung-a-potentially-fatal-disease-that-australia-eradicateddecades-ago-has-reemerged/news-story/2fcc634d0261e88f4c6463d39f6a84aa

There are no uniform
standards for acceptable
levels of dust exposure
throughout Australia
Authorities permit Queensland miners to be
exposed to coal dust levels higher than those in
the United States, where the exposure limit is set
at two micrograms per cubic metre.
Black lung is just one of many diseases that can
develop in miners. Conditions such as silicosis,
occupational COPD (colloquially called
emphysema), bronchitis and occupational lung
cancer all require evaluation24.

“At issue is 150,000 x-rays
sitting within the
department of mines, yet
to be assessed for
pneumoconiosis ”
- ABC News

In 2013, coal worker’s pneumoconiosis killed
25,000 people, according to UK medical journal
The Lancet.
The CFMEU said the re-emergence of black lung
could prove to be a health issue that escalated
dramatically, as occurred with workers exposed to
asbestos.
There is no cure for black lung, but doctors may
be able to treat complications caused by the
disease.

23.

	Commissioner for Mine Safety and Health Queensland Mines Inspectorate Annual
Performance Report 2014–15 [website] www.dnrm.qld.gov.au/__data/assets/pdf_
file/0008/311498/qld-mines-inspectorate-annual-performance-report-2014-15.pdf

24.

	Black lung’s back? How we became complacent with coal miners’ pneumoconiosis, The Conversation https://theconversation.com/black-lungs-back-how-we-became-complacent-with-coal-miners-pneumoconiosis-57718
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GOVERNANCE ENVIRONMENT
1. Workplace Health & Safety Risks
We have seen a few workplace health & safety
risks in 2017 get some substantial air time in the
news, not surprisingly sexual misconduct is one
of those.
There are however some risks that business
leaders should have on their radar in 2018 as
these risks may be looming risks in your business.

i.

Fatality and injury statistics

The preliminary data for 2017 from a report by
Safe Work Australia25 shows there were 175
Australian workers killed at work. Top industries
for fatalities were transport, postal & warehousing;
agriculture, forestry & fishing; and construction.
In the last 14 years (2003 – 2016), 3,414 workers
have died, 39% have been from vehicle collisions
and 44 workers who died in 2016 worked in the
agriculture, forestry and fishing industry.
Over a 10-year period from 2007 to 2016, 64% of
worker fatalities involved vehicles, which is a 25%
increase in fatal vehicle collisions, of which just
over 45% were on a public road – meaning
55% of vehicle collisions took place in the
workplace. This could include a range of
workers from delivery drivers and transport
operators to sales consultants and technicians.

As at the end of 2017, there were approximately
122 accusations against public figures (including
actors, directors, sports coaches, and politicians)
in the U.S.A 26 . Public figures have also been in the
limelight in Australia for similar accusations. The
damage has ruined lives, careers, and one can
only assume contributed to mental health issues
on both sides – victims and those accused.
The plus side to this scandal is that the breadth of
sexual harassment and misconduct is beginning
to be realised and those who felt they could
not speak up previously, now have a voice and
platform.
The difficulty now is how to manage a fair and
just process for both the victims and accused.
In terms of the workplace, as reported by the
AICD27, “each time a leader is outed for an
inappropriate work-based relationship the
organisation can suffer. For directors, the concern
is a blow to the organisation’s reputation in the
eyes of customers, investors and the community
— and potentially their own reputation by
association. Secondly, boards see the knock-on
effects to workplace culture, employee mental
health and wellbeing”.
There are also financial impacts from public
indiscretion, on the share price, sales, legal costs
and the expense of dismissing and replacing
executives.

ii. Sexual misconduct
The Harvey Weinstein scandal has sparked an
international conversation about sexual
misconduct and prompted others to come
forward with accusations ranging from groping
to rape against others.

The AICD notes that Australian cases have
sparked discussion about the role and
responsibilities of boards in these matters.

26.

25.

Safe Work Australia, Key Work Health and Safety Statistics Australia 2017:
Work-related injury fatalities, 2017 https://www.safeworkaustralia.gov.au/system/
files/documents/1709/em17-0212_swa_key_statistics_overview_0.pdf

27.

Here Are All the Public Figures Who’ve Been Accused of Sexual Misconduct
After Harvey Weinstein, Time [website] http://time.com/5015204/harvey-weinstein-scandal/

	F. Smith & N. Hooper, Directors and boards face many dilemmas when workmates
become bedmates, AICD, Company Director Magazine, 26 September 2017
[website] https://aicd.companydirectors.com.au/membership/company-director-magazine/2017-back-editions/october/boardroom-vs-bedroom
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Companies experience an
average shareholder loss
of USD $226 million (AUD
$284.7m) in the three days
after an announcement of
a CEO indiscretion28
iii. Workplace bullying
A survey conducted by the Workplace
Bullying Institute (WBI) in the U.S.A.29 found that
19% of Americans have suffered abusive conduct
at work; another 19% have witnessed it; and 63%
are aware that workplace bullying happens.
This is the fourth national survey conducted by
the WBI, with respondents asked to consider
only the most serious forms of bullying.
While outside of the 2017 timeframe for this
inaugural report, it is worth highlighting that in
Australia, a 201630 survey found that as many as
half of all Australian employees’ experience or
have experienced bullying during their careers.
Some of the detailed findings in the WBI
report were:
•

40% of targeted workers are believed to suffer
adverse health consequences from bullying

•

61% of bullies are bosses; in 63% of incidents
the perpetrator operates alone

•

29% of targeted workers remain silent about
their abusive conduct; only 17% seek formal
resolution

•

71% of U.S. employers react to reports of
abusive conduct in ways that harm the
targeted workers

•

60% of co-worker/witnesses’ reactions to
bullying harmed their targeted colleagues

•

65% of bullying stops when the targeted
worker leaves the job held when they were
first bullied.

As outlined by Social Space31 , organisations that
allow bullying to happen suffer, as do those who
work in them.

“On an individual level,
employees who experience
or witness bullying lose
self-esteem and job
satisfaction. On a company
level, an entire organisation
will suffer a decline in
productivity, staff
engagement, work quality,
employee loyalty and
reputation”
- Social Space

Companies that ignore or enable bullying to go
on will typically see an increase in employee
absenteeism, grievances, turnover, and in more
extreme cases, workers’ compensation claims and
litigation.
Moreover, victims develop feelings of anxiety,
depression and angst as a result of their bullying,
and these negative psychological impacts can
cause a significant dip in their performance at
work.

28.

	B. N. Cline, R. A. Walkling & A.S. Yore, The Consequences of Managerial
Indiscretions: Sex, Lies, and Firm Value, Journal of Financial Economics (JFE), 2016
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1573327

29.

G. Namie, Workplace Bullying Institute, San Francisco Bay Area, CA,
http://workplacebullying.org/multi/pdf/2017/2017-WBI-US-Survey.pdf

30.

	R. Powell, “Half of All Australians Experience Workplace Bullying, Survey Finds”,
ABC News, 9 October 2016 [website] http://www.abc.net.au/news/2016-10-09/
half-all-australiansexperience-workplace-bullying-survey-finds/791623

31.

	L. Curry, Bully Be Gone: What Is Workplace Bullying And Why Does It Matter?,
blog post, Social Space, 20 September 2017 [website] https://socialspacemag.org/
bully-be-gone-what-is-workplace-bullying-and-why-does-it-matter
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2. Megatrends in Health & Safety
In a Safe Work Australia virtual seminar series32
in early 2017 a panel discussion with the
Department of Employment and CSIRO examined
megatrends – and the opportunities and risks
they present – that will disrupt the way we
manage employment and workplace safety.
i.

Increase in deskbound work

While innovation in artificial intelligence (AI) and
automation will help remove repetitive tasks that
hurt our bodies, most notably those causing
musculoskeletal disorders, and work activities
that are dangerous, we will see an increase in
deskbound work as a result.
The increase in deskbound work will have a few
different effects on the body including the risk of
damage to the eyes from increasing ‘screen time’
and lack of physical activity which will increase
the risk of weight gain and diabetes; both can
have a negative impact on mental health and
general wellbeing.
Business leaders need to carefully consider how
the workplace can facilitate improving workers’
physical health and wellbeing through workplace
design.

“One of the most common
areas where businesses fail
in ergonomics is not
considering how work is
to be done when they
design the workplace”

More often than not, a workplace is designed
by what management or a project manager
‘imagines’ should happen. The result is equipment
and/or work systems that are out-of-date before
the work even begins or not tailored to the task
or the individual needs of the workers33.
xi. Psychosocial risks in the workplace
There is also concern over the psychosocial risks
in the workplace, caused by:
•

fatigue through extended work hours

•

the amount of information people need to
increasingly process to inform
decision-making

•

the transfer of manual jobs to automation
(e.g. the automotive manufacturing industry
shutting down in Australia), which all have
a risk of increasing stress and anxiety for
individuals and negatively impacting on
workers’ mental health.

The transfer to automation will also bring a
‘handover dilemma’.
As identified in the virtual seminar series, as work
changes, history has shown us that technology
will create more jobs, but there is a handover or
transition period; not only in industry, but in the
economy. During this transition, business leaders
will need to think about whether the old rules still
apply, and if not, what are the new rules?

- Certified Professional Ergonomist

32.

Safe Work Australia, Future of work health and safety, Virtual Seminar Series, 2017
[YouTube] https://www.youtube.com/watch?v=HTMIZa0bzJQ

33.

	Interview with F. Weigall, Certified Professional Ergonomist and expert witness
from Health & Safety Matters.
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3. Mental Health
Three key reports that came out this year on
mental health:
•

The Setevenson-Farmer Independent Review,
published by the UK Parliament

•

Mental health and employers: The case for
investment, published by Deloitte UK

•

Mentally Healthy Workplaces in NSW
- Discussion Paper, published by
Safework NSW, Australia
i.

The Stevenson-Farmer Independent
Review and Supporting Deloitte Study

In early 2017, the UK Prime Minister
commissioned a review into how employers can
better support all employees – including those
with mental ill-health or poor wellbeing – to

The report found that
300,000 people with a long
term mental health illness
lose their jobs each year, and
at a much higher rate than
those with physical health
conditions
remain in and thrive through work. The result
was the Stevenson-Farmer Independent Review34.

34.

	Thriving at Work: The Stevenson / Farmer review of mental health and employers,
UK Parliament, 2017 https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/658145/thriving-at-work-stevenson-farmer-review.pdf

35.

Mental health and employers: The case for investment. Supporting study for the
independent review, Deloitte, 2017 https://www2.deloitte.com/uk/en/pages/public-sector/articles/mental-health-employers-review.html

To support the Stevenson-Farmer Independent
Review, Deloitte, in a separate report35 calculated
the cost of mental ill-health in the workplace to
be significant at £33bn-£42bn (AUD $58bn
- $76bn). The mid-point of which is equivalent
to almost 2% of UK GDP (2016).
This cost is borne by businesses of all sizes
and across all industries, showing the costs per
employee ranging from £497 – £2,564 (AUD
$880 - $4,537), depending on the industry and
sector.
Interestingly, the cost of mental ill-health in the
workplace per employee was between £1,205 –
£1,560 per year. This cost was for all employees,
not just those who are ill.

The return on
investment of workplace
mental health interventions
is an average ROI of 4:1
- Deloitte, UK

xii. Mentally Healthy Workplaces in NSW
- Discussion Paper
In an effort to develop a mental health strategy
in New South Wales, Australia, a discussion paper
was published by SafeWork NSW.
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The research paper was based on a detailed
literature review of academic research on
psychosocial risks and evidence-based
interventions and emerging key issues.

“At any given time, one in
six working age people
suffer from mental illness,
which equates to more than
800,000 workers in NSW”
- SafeWork NSW
In Australia and internationally, there is a shift
away from targeting individual psychosocial risks
as the sole intervention towards a best practice
approach that identifies the key characteristics
of a ‘mentally heathy workplace’. This approach
provides businesses with a ‘how’ to improve
mental health outcomes at work and enable
productive and innovative workplaces.

“Individually, psychosocial
risks produce only a small
effect on mental health
outcomes”
- SafeWork NSW

However, combinations including high job
demands, low job control, high effort reward
imbalance, low relational and procedural justice,
role stress and low social support significantly
increase the risk of mental ill-health.

•

creates a culture that facilitates early
identification of mental illness to promote
mental resilience among staffensures that
staff who do develop mental ill-health are
supported and receive quality,
evidence-based interventions to
promote recovery, and

•

takes the approach that mental health and
wellbeing is everyone’s business, including
managers, colleagues and individuals.

There is also some evidence that suggests
combinations of other psychosocial risks,
including low distributive justice, low
informational justice, organisational change,
job insecurity or temporary employment and
atypically long working hours, may also have a
cumulative effect on increasing the mental
ill-heath of workers.
The report found that interventions should
be designed to enhance individual resilience,
wellbeing, detection and early help-seeking or
to manage those who are unwell.

“To improve mental health
outcomes at work complex,
integrated, multi-level,
scalable interventions need to
be developed, implemented
and evaluated”
- SafeWork NSW

A mentally heathy workplace is one that:

Interventions that create mentally healthy
workplaces may not the be the same as those
that reduce the symptoms and impacts of mental
ill-health.

•

promotes mental health and wellbeing

The report outlines a 3-level intervention model.

•

develops strategies to reduce the risk of
mental ill-health and promote mental
resilience among staff
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4. Chain of Responsibility,
Heavy Vehicle National Law
New Heavy Vehicle National Law (HVNL) will be
effective in mid-2018.
As reported by Seyfarth Shaw36 , truck traffic is
projected to increase by 50% by 2030. By 2027,
the federal government will have committed AUD
$75bn in infrastructure funding to (among other
things) develop new transport routes.
Industry trends identified by Seyfarth Shaw that
will impact the new legislation include:
•

achieving nationally consistent legislation
remains a challenge. Western Australia and
the Northern Territory are not adopting the
HVNL which creates “significant impacts on
industry that operate between WA/NT and the
other states”.

•

the use of telematics will grow. The National
Transport Commission announced a review of
the use of telematics for regulatory purposes
to find ways to encourage further take-up and
realise safety and productivity benefits.

•

with new technologies come new risks. New
technologies which have the potential to
distract drivers have been a growing factor in
road safety incidents.

•

the driverless future is closer than ever.
Driverless trucks in the Pilbara have now
moved more than 100 million tonnes of earth.
On the public road, the framework has been
vehicles. A commitment has been made to
have a regulatory framework in place for
automated vehicles by 2020.

36.

J.Hall & S. Whitton, Accelerating towards changes in CoR and heavy vehicles,
Seyfarth Shaw, blog post, 14 December 2017 [website] https://www.
workplacelawandstrategy.com.au/2017/12/accelerating-towards-changes-in-cor-and-heavy-vehicles/
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5. Human Rights
While the topic of human rights is broad, the
World Health Organisation (WHO) constitution
enshrines “the highest attainable standard of
health as a fundamental right of every human
being”.
With safe working conditions included under
the banner of ‘the highest attainable standard
of health’, health & safety in the workplace is
therefore a topic of discussion under the human
rights agenda.
i.

Corporate human rights in the mining,
energy and financial sectors

In December 2016 (five years on from the
launch of the UN Guiding Principles), the Global
Reporting Initiative (GRI) and Centro Vincul-PUCV
produced a report on human rights in the mining,
energy and financial sectors37.
The report aimed to analyse the progress made
and the challenges facing business on the
implementation of the human rights agenda.
The report found that in comparison with other
human rights related topics, companies were
more advanced in the management of health &
safety issues, with 82% of the mining sector and
76% of the energy sector reporting on
health & safety topics.

Despite 87% of the 30
companies involved in the
qualitative study identifying
human rights as a material
issue, just 57% have human
rights policies in place

37.

Shining a Light on Human Rights: Corporate Human Rights Performance
Disclosure in the Mining, Energy and Financial Sectors, GRI, Centro
Vincular – PUCV, 2016 https://www.globalreporting.org/resourcelibrary/Shining%20a%20Light%20on%20Human%20Rights%202016.pdf

The quantitative study of 464 company annual
reports, also revealed low reporting levels for
specific disclosures on human rights across all
three sectors (29%, 34% and 35% for financial,
energy and mining respectively), and just 30% of
companies report on human rights impacts in
their supply chains.

“A key aspect of sustainable
supply chain management
is selecting and assessing
suppliers and contractors
based on labour, human
rights, environmental and
social criteria and not just
economic and technical
conditions”
- GRI and Centro Vincular – PUCV

The review found certain companies that
are more advanced in their supply chain
management reported on policies or procedures
such as Codes of Conduct or Responsible
Procurement Strategies, but most reports lacked
quantitative data to show the real scale and scope
of supplier screenings.
The report concluded that the journey towards
full transparency in human rights is long, and one
that many companies are only just beginning.
The report provides recommendations for
organisations to improve the management of
human rights in their operations and value chains,
and consequently improve disclosures and
transparency on relevant human rights topics.
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ii. Human rights in investment
In 2017, the Australian Human Rights Commission
launched its Human rights in investment report38
in collaboration with Ernst & Young (EY).
Due to an increasing trend from Australian
businesses to respect human rights, this
leadership paper looks at:
•

the business case for considering human
rights in investment decisions

•

what respecting human rights looks like
for asset owners

•

leading practice examples

•

action points (such as enhance your
understanding of human rights; take
practical steps to embed your commitment to
human rights; monitor; learn and share).

“Much of the progress of
investors has been driven by
an acknowledgement that
environmental, social and
governance integration is
an extension of risk
management”
- Australian Human Rights
Commission and EY

“In 2016, 32% of investors
say that they would
immediately rule out an
investment if there were
evidence of human rights
risks, against 19% in 2015”
- Australian Human Rights
Commission and EY
In recognition of this, the United Nations Guiding
Principles on Business and Human Rights
(UNGPs) are increasingly being looked to as
authoritative guidance and being incorporated
into binding international standards.
In line with international trends, there has also
been a steady increase in the mainstreaming of
ESG into investment governance in Australia and
around the world.
One of the most comprehensive analyses of ESG
and fiduciary duty is a 2015 joint 3-year study
undertaken by UNEP Finance Initiative, UN PRI
and the United Nations Global Compact39 to
‘end the debate about whether fiduciary duty is
a legitimate barrier to investors integrating ESG
issues into their investment processes.’ The
study provides an update of developments
since the landmark 2005 Freshfields
Bruckhaus Deringer Report.

Whilst human rights issues are considered a
material risk for some sectors, the dominance of
other environmental, social and governance (ESG)
issues (e.g. climate change, corruption and ethics)
and the difficulty in monetising human rights
risks, may have overshadowed its importance in
investment governance and decision making.

38.

Human Rights in Investment: The Value of Considering Human Rights in ESG
Due Diligence, Australian Human Rights Commission and EY, 2017 https://www.
humanrights.gov.au/sites/default/files/document/publication/AHRC_EY_Investment%20and%20human%20rights%20Report%20April%202017.pdf

39.

	R. Sullivan, W. Martindale, E. Feller & A. Bordon, Fiduciary Duty in the 21st Century,
PRI, UNEPFI, UN Global Compact, UN Inquiry, 2015
http://www.unepfi.org/fileadmin/documents/fiduciary_duty_21st_century.pdf
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The Australian Human Rights Commission and EY
report concluded:

“Failing to consider long-term
investment value drivers, which
include environmental, social
and governance issues, in
investment practice is a failure
of fiduciary duty”
- UNEP Finance Initiative, UN PRI,
United Nations Global Compact
The study acknowledges that despite significant
progress, many investors have yet to fully
integrate ESG issues into their investment
decision-making processes.

•

the European Union (EU) introduced the
Non-Financial Reporting Directive requiring
6,000 large EU companies and financial
corporations to report on their principal
impacts and risks regarding human rights,
environmental, social and labour, and
anti-corruption matters, including the due
diligence processes implemented to address
these issues (2014)

•

the UN Guiding Principles Reporting
Framework published by Shift and Mazars
(2015)

•

the Corporate Human Rights Benchmark pilot
methodology was launched (2016)

•

the Danish Institute for Human Rights updated
its Human Rights Compliance Assessment
tool and indicators (2016)

•

the United Kingdom adopted the
Transparency in Supply Chain Clause of the
Modern Slavery Act 2015 which requires
companies domiciled or doing business in
the UK to report on the measures they take to
prevent slavery or human rights trafficking in
their supply chains (2016)

iii. Review of human rights for the GRI
human rights-related disclosures
In May 2017, in response to international
developments in human rights, the Global
Sustainability Standards Board (GSSB)
commenced a review40 of the GRI human
rights-related Standards.
The report found, the last few years have also
seen new business and human rights reporting
frameworks and initiatives emerge, such as:
•

the state of California enacted the
Transparency in Supply Chains Act 2010
which requires certain companies to report
on their specific actions to eradicate slavery
and human trafficking in their supply chains
(effective 2012)

•

the UN Human Rights Council established
an open-ended intergovernmental working
group on transnational corporations and
other business enterprises with a mandate to
elaborate on an international legally binding
instrument to regulate international human
rights law, the activities of transnational
corporations and other business enterprises
(2014)

40.

Global Sustainability Standards Board, Review of GRI’s human rights-related
Standards, GRI https://www.globalreporting.org/standards/media/1614/human-rights-review-project-proposal.pdf

Modern slavery is a term that
encompasses slavery, servitude,
forced labour, trafficking in
persons, forced marriage, child
trafficking, debt bondage, child
labour and exploitation, and
other slavery-like practices
•

the French Parliament adopted corporate duty
of vigilance law, which establishes a legally
binding obligation for parent companies to
identify and prevent adverse human rights and
environmental impacts resulting from their
own activities, from activities of companies
they control, and from activities of their
subcontractors and suppliers, with whom they
have an established commercial relationship
(2017).
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The working group held its third session from
23 to 27 October 2017. While the timeline for this
treaty is unclear, experts consulted by the GRI
Standards Division have commented that the
negotiation process will likely take many years.
There are three overarching objectives for the
current review of the GRI human rights-related
Standards, based on initial research
and consultation:
•

bring the GRI human rights-related
Standards in line with key authoritative
intergovernmental instruments in this
area, namely the UN Guiding Principles on
Business and Human Rights, as well as other
instruments of the UN, the International
Labour Organization (ILO), and the OECD

•

revise the range of human rights-related
topics covered in the GRI Standards, based on
expert feedback that key human rights-topics
may not yet be covered

•

review the human rights-related
topic-specific disclosures, based on expert
feedback that existing disclosures may
have limitations and may not reflect best
measurement of the associated impacts.
iv. Modern slavery in Australia

Between 2004 and 2016, the Australian Federal
Police received almost 700 referrals relating to
suspected human trafficking and slavery-related
crimes, though only 17 people have so far been
convicted of these offences.

“There are an estimated 4300
victims ‘hidden in plain sight’
in Australia”
- Walk Free Foundation and
International Labour Organization

In February 2017, two men pleaded guilty to
charges of servitude relating to their treatment
of Taiwanese workers in Brisbane.
We also saw media reports last year of
exploitation of migrant workers in Western
Australian farms and market gardens, Victorian
farms, and in 7-Eleven retail stores nationwide,
which suggests this is a real – but often
hidden – issue in Australia.
In December, the Joint Standing Committee on
Foreign Affairs, Defence and Trade, in its inquiry
into establishing a Modern Slavery Act in Australia,
produced its final report41 which sets out 49
recommendations, including the introduction
of an Australian Modern Slavery Act and the
establishment of an Independent Anti-Slavery
Commissioner.
Similar to the UK’s Modern Slavery Act 2015, the
final report recommends a mandatory supply
chain reporting requirement that would require:

All entities operating in
Australia with an annual
revenue of over $50 million,
regardless of where they are
headquartered, to report on
modern slavery risks in
their global supply chains.
Companies, businesses, organisations,
governments and other bodies that meet
the threshold will, according to the report’s
recommendations, need to publish annual
Board-approved modern slavery statements
within five months of the Australian financial
year ending.

41.

Hidden in Plain Sight, An inquiry into establishing a Modern Slavery Act in Australia,
Parliament of the Commonwealth of Australia, Canberra, 2017 [website]
http://parlinfo.aph.gov.au/parlInfo/download/committees/reportjnt/024102/
toc_pdf/HiddeninPlainSight.pdf
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Generalist Health & Safety
Professionals
In the broader field of work health & safety, there
are a number of disciplines who provide WHS
advice in the workplace.
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As the representative body for Generalist OHS
Professionals/Practitioners in Australia, the
Safety Institute of Australia has implemented
a Certification program that consists of three
levels:42
•

Some of these disciplines already have
certification processes in place including
ergonomists, hygienists and medical providers;
however,

In Australia, there has been
no certification requirements
for the generalist OHS
professional

OHS Practitioners are implementers of
strategy and actions usually designed by
an OHS Professional. They support a safe
working environment by maintaining OHS
administrative processes, conducting basic
training and using a range of state of the
art tools, processes and standard practice
solutions to OHS risks and their management,
particularly aimed at routine and well-known
processes and work.
They oversee and drive monitoring and
compliance in relation to technical and
behavioural risk controls.
They are likely to have a focus on the
workplace and the organisation’s primary
processes and communicate predominantly
at middle management, supervisor and
shop-floor levels.

The generalist applies to those providing general
OHS advice and support. The generalist title is
commonly used to distinguish the profession
from specialist roles such as occupational
hygienists and ergonomists.

Within those parameters they have substantial
personal responsibility for the planning and
quality of their own work.

Certification of Generalist OHS Professionals/
Practitioners is already standard practice in
countries such as the USA, Canada, the UK and
Europe; however, Australia has lagged behind in
implementing a Certification scheme to ensure
that those providing generalist OHS advice have
the right skills, knowledge and qualifications
and that they are required to remain relevant by
undertaking professional development.
From a board perspective, directors have
a due diligence obligation in Australia to
determine whether their reliance on a specialist,
professional, expert, etc. is reasonable, this
means directors should query the professional
qualifications of their health & safety advisor,
and the Safety Institute of Australia’s professional
certification framework provides the structure
and confidence to do so.

42.

Safety Institute of Australia - Role definitions [website] https://www.sia.org.au/
certification/ohs-role-definitions
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•

OHS Professionals are designers of strategy
relating to the organisation and management
of OHS within the wider context of business
processes and the external regulatory,
market and societal influences. They are
influential and involved in problem solving
and organisational review and change as
advisers and consultants. Their advice is based
on conceptual and technical knowledge
of design and operations, mediated by
experience, analysis of evidence and critical
thought, enabling them to extend their
understanding and control to novel, unknown
and complex risks and their controls. They
understand how to access, use, critically
evaluate and develop the evidence base and
they value professional collaboration. They
are likely to work solo or give direction to
others.

•

Finally, a Chartered OHS Professional in
addition to the role, knowledge and skills
of the OHS Profession, the Chartered
Professional is a person with high level
specialist skills in a specific area and/or
high-level strategic skills.
They are likely to be a designer of strategy
and influential with senior management and/
or policy makers. Their perspective embraces
leading-edge thinking in OHS and takes
account of the broader organisational and
social context of their advice
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7. The Role of Accounting in Work
Health & Safety Governance

The main findings from the research
project included:
•

medium-large entities are initiating risk
mapping exercises to identify and integrate
WHS risk into broader corporate risk
management practices

•

This hinders comparisons of work health & safety
performance and due diligence reporting over
time and across organisations.

WHS due diligence training for most officers
was focused on legal exposure and failed to
inform their general understanding of WHS or
how their decisions influence WHS outcomes

•

The work was co-funded by the Safety Institute of
Australia and Chartered Accountants Australia and
New Zealand.

accountants tend to view WHS from a ‘siloed’
rather than integrated perspective and identify
only direct WHS costs (e.g. compensation)

•

WHS assurance practices vary widely. Many
organisations are struggling to address the
due diligence requirements for verification

•

WHS performance data is generally
inadequate for effective decision-making, yet
accountants do not readily lend their expertise
to aid the innovation in non-financial WHS
performance measures that could assist
verification, guide strategy and better inform
WHS decision makings

•

many accounting practices (procurement,
resource allocation) do not include the
adequate internal controls or consultation
mechanisms required to ensure due
consideration of the likely WHS implications.

In 2013 (two years on from the introduction of
the Model Work Health and Safety Act), Safe Work
Australia along with the International Governance
and Performance (IGAP) Research Centre at
Macquarie University, set out to standardise
and improve work health & safety reporting by
businesses and organisations.

The study sought to identify and describe how
health & safety performance is evaluated and
monitored when viewed through the lens of
traditional accounting processes (i.e. resourcing,
measuring, reporting and assurance) in informing
officers’ (WHS) due diligence.
The aim of the project was to develop a
standardised set of indicators businesses could
use in annual reports as well as guidelines for the
development of lead and lag indicators relevant
to the size and nature of the business.

Currently work health &
safety information can
and is reported on a
voluntary basis, however
reporting is often selective
and inconsistent
Four separate reports were published during the
3-year research project, and underpins the final
report published in 201743.

43.

S. O’Neill & K. Wolfe, Measuring and reporting on work health & safety,
Canberra, Safe Work Australia, 2017.

The final report provides a framework for
identifying the ‘right’ questions about WHS
knowledge, controls, performance and
assurance; for helping identify and interpret
the appropriate WHS KPIs to inform those
deliberations; for designing useful WHS reports;
and for considering WHS performance data in a
way that can add value to business decisions.
Finally, the report addresses the need for WHS
KPIs to inform the decisions of a range of
internal and external stakeholders.
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REGULATORY ENVIRONMENT
1. Queensland Introduces
Industrial Manslaughter
Arguably the biggest regulatory change in
Australia in 2017 was the introduction of Industrial
Manslaughter in Queensland as an amendment
to the Work Health and Safety Act 2011 (Qld).
In response to catastrophic workplace fatalities
that were subject to intense media scrutiny and
public outrage in 2016, specifically the fatalities
at the:
•

Eagle Farm Racecourse construction site

•

Dreamworld Amusement Park on the
Thunder River Rapids Ride

the Queensland Government passed the Work
Health and Safety and Other Legislation
Amendment Bill 2017 (Amendment Bill) to
address concerns about the strength of the WHS
legislative framework in place in Queensland.
The Amendment Bill was based on a Best Practice
Review of WHS in Queensland, commissioned
by the Queensland Government, in early 2017.

“The changes introduced
by the [WHS and Other
Legislation] Amendment
Bill have created new
offences attracting higher
penalties and a greater
ability for the regulator to
monitor compliance with
the legislation on an
ongoing basis. In addition,
some of the amendments
reflect a move away from
the outcomes-based
obligations in the
model WHS laws towards
more process-based
obligations”
- Clyde & Co Lawyers
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Some of the key features of the Amendment Bill,
as identified by Clyde & Co44, are outlined below:
a. Introduction of Industrial Manslaughter and
the role of a Senior Officer: New Section 34C
provides that a Person Conducting a Business
or Undertaking (PCBU) commits an [industrial
manslaughter] offence if:
•

a worker dies in the course of carrying out
work for the business or undertaking, or is
injured and later dies

•

the person’s conduct causes the death
of the worker (meaning the conduct
substantially contributes to the death)

•

the person is negligent about causing the
death of the worker by the conduct.

Similarly, new Section 34D of the WHS Act
creates an offence of industrial manslaughter
by a senior officer of a PCBU. The elements of
this offence are the same as in Section 34C.
Despite being categorised as relating to
‘senior officers’, the offence under new
Section 34D has a much broader application
than the officer duty in Section 27 which
applies to persons who make or participate
in making decisions that affect the whole,
or a substantial part, of the business or
undertaking.

“To be a ‘senior officer’, an
individual need only be
‘concerned with, or take part in,
the corporation’s management’…
managers that are not
considered senior enough to
owe due diligence duties could
nevertheless be convicted of
an industrial manslaughter
offence”
- Clyde & Co Lawyers
b. Increase in penalties for officers: The
maximum penalty for a body corporate is
AUD $10m (100,000 penalty units). A senior
officer (or an individual that is a PCBU) faces
a maximum penalty of imprisonment for 20
years.
These penalties represent a substantial
increase from the maximum penalties in place
pre-amendment bill, being AUD $3m for a
body corporate and five years’ imprisonment
for an individual for a Category 1 offence.
According to the Queensland Government,
these significantly higher penalties for
industrial manslaughter offences reflect what
the community perceives as ‘appropriate’ for
the worst cases of workplace fatalities which
involve criminal negligence.
c. Re-introduction of Codes of Practice as
mandatory minimum standards, enforced
by the regulator: As of 1 July 2018, a PCBU
must either comply with a code of practice
approved for the purposes of the WHS Act or
demonstrate that equal to or better measures
were followed (this was a requirement in
previous QLD health & safety legislation).

44.

M. Tooma & L. Bochenek, New Industrial Manslaughter offences commence in
Queensland and the threat to work health and safety, Clyde & Co., 2017
[website] www.clydeco.com/insight/article/new-industrial-manslaughter-offences-commence-in-queensland-and-the-threat
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This is different to the current regime under
the Model WHS Act which allows a code of
practice to be admissible in court proceedings
as evidence of what was known about a
hazard at a particular time, to determine
what was reasonably practicable in the
circumstances and as evidence of compliance
with the WHS Act.

The new provisions, to be introduced on
1 July 2018, provide that the powers under
section 171:
•

apply to an inspector who enters (or
has entered within the last 30 days) a
workplace or any other inspector;

•

ensure that the production of a document
is not limited to the workplace but can be
at any place; and

•

require a person to answer questions at
any reasonable time and place, not just the
workplace.

In addition, all codes of practice will expire
five years after their commencement to
ensure they remain up-to-date and relevant.
d. No enforceable undertakings for fatalities:
As of 23 October 2017, in addition to
Category 1 offences, enforceable
undertakings will not be accepted by the
regulator for a contravention (or alleged
contravention) that involves a fatality,
including a Category 2 offence and an
industrial manslaughter offence.
This change formalises a public policy
position held by the majority of regulators
around Australia and is reflective of the
widely-held community expectation that
any workplace fatality will be prosecuted.
e. Powers of inspectors – right of entry
and requiring production of information:
Inspectors will have the power to make a
determination on matters where WHS right
of entry issues cannot be resolved, including
whether there is a valid right to enter and the
WHS issues that have arisen to the parties for
entry. This change will commence on a date
to be fixed by proclamation.
The Amendment Bill has also clarified the
situations in which an inspector can require
production or documents and answers to
questions under section 171 of the WHS Act.
A subject of technical debate has been
whether or not an inspector’s power under
section 171 only applied to the specific
workplace to which they enter (which is what
a literal reading of the WHS Act suggests it
does).
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It is expected that these amendments will
mean that inspectors will use their powers
under Section 171 more frequently so
that they are not burdened by the stricter
requirements in Section 155 which require
them, at least at first instance, to obtain
written answers to questions.
f.

Increased responsibilities for the role of
Health and Safety Representatives (HSRs):
The role of HSRs has been further supported
to include:
•

reinstating repealed provisions requiring
a PCBU to provide the regulator with a
list of HSRs (including deputies) for each
work group;

•

mandating training for HSRs within
six months of a HSR being elected to
the role, with refresher training to be
undertaken every three years; and

•

requiring PCBUs to provide the
regulator with a copy of all provisional
improvement notices (PIN) issued by
HSRs as soon as practicable.

The latter obligation on PCBUs is a significant
step in the regulator’s ability to monitor the
compliance of organisations with the WHS
Act and could act as a basis for commencing
an investigation and, eventually, enforcement
action. The obligations for PCBUs to provide
the regulator with PINs and the list of HSRs
commenced on 23 October 2017. The training
requirements will commence on 1 July 2018.
Not everyone agrees with the changes in
Queensland. The Queensland Law Society
president Christine Smythe said there was no
need for a new offence to be created, “Currently
offences both in the Workplace Health and
Safety Act and in the Criminal Code more than
sufficiently capture any wrongdoing that might
occur in one of these circumstances.”
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2. Officer Convictions of Corporate
Manslaughter and Serious
Criminal Charges on the Rise

“There has been a global rise in
manslaughter and serious
criminal charges arising out
of workplace safety incidents
over the past six months”
- Clyde & Co Lawyers45
In February 2017, Workplace Health and Safety
Queensland announced that two directors of
construction company Lavin Constructions Pty
Ltd had been charged with Category 1
recklessness offences under the Work Health
and Safety Act 2011 (Qld). The charges arose
out of a fatal incident in which a roofer fell six
metres to his death while working on the edge
of a roof at a construction site. The company
was also charged with a Category 1 offence.
The NSW Resources Regulator announced in
August 2016 that it had commenced Category
1 proceedings under the Work Health and Safety
Act 2011 (NSW) against two individuals (likely to
be officers) working for Cudal Lime Products
Pty Ltd.
A member of the public died after allegedly being
electrocuted in their home due to the company’s
defective electrical equipment which was
supplied by Cudal Lime’s quarry – note the
Category 1 offence for a supplier.
In March 2017, a bus company manager and a
mechanic in NSW were charged with
manslaughter arising out of a bus crash in the
Kangaroo Valley on 14 May 2010 that killed the
driver and injured all 29 passengers.

45.

M. Tooma, & L. Bochenek, Rise in manslaughter and serious criminal charges
arising out of workplace safety incidents, Clyde & Co, 2017 [website]
www.clydeco.com/insight/article/rise-in-manslaughter-and-serious-criminalcharges-arising-out-of-workplace

In November 2016, the builder in charge of the
Eagle Farm racecourse construction project,
Claudio D’Alessandro, was charged with two
counts of manslaughter after the death of two
workers who were killed in October 2016 when
two concrete wall panels fell on the workers
who were working to install a fourth and final
wall in a cub-shaped drainage pit. This case
and the Ardent Leisure Dreamworld tragedy
led to Queensland’s introduction of corporate
manslaughter.
In October 2016, trucking boss and company
director in South Australia, Peter Francis Colbert,
was sentenced up to 10 years and 6 months in
gaol (after a reduction for time served) after he
was found guilty of the manslaughter of one of
his drivers who was killed when the brakes of his
truck failed, and he collided with a pole. Colbert
was also found guilty of recklessly endangering
the life of another driver.
The recent convictions of Kelvin Adsett in the
United Kingdom (2017) and Don Blankenship in
the United States (2015), are further examples of a
trend by regulators to focus on holding leaders of
organisations to account as a means of achieving
corporate compliance.
However, it’s fair to say that the majority of
company officers convicted are not in the
traditional sense a member of a board of directors
and removed from day-to-day operations; rather,
the majority of officer prosecutions are those
directors who are personally responsible for the
offence.
As it is a requirement of the UK Corporate
Manslaughter Act, introduced in 2007, for any
death to be the result of “the way in which its
activities are managed or organised”, it makes it
hard to convict large companies because there
has to be a clear line to Board involvement.
The UK health & safety regulatory authority,
Health & Safety Executive (HSE), uses the pursuit
of senior personnel as a way to draw attention to
the need to manage risks appropriately.
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However, prosecutions (of any type) against
individuals are still the minority of cases, with the
overwhelming majority of all prosecutions still
being brought against the corporate entities.

“In Australia there appears to
be a precedent of
utilising general criminal
laws to prosecute smaller
companies, and health and
safety laws to prosecute
larger organisations” ...
[however] The current state
of play around the world is
clear – regulators have a
repertoire of provisions
available to them following
a health and safety incident
and officers should consider
themselves forewarned”
- Clyde & Co Lawyers 46

Of the successful prosecutions in the UK, 12
individuals were given prison sentences with the
longest gaol term imposed being 2 years.

The HSE’s policy for prosecuting officers is
dependent on two factors:
•

sufficient evidence to prove the occurrence
of a breach

•

public interest considerations.

Such considerations include when officers are
personally responsible for the offence.
In the UK, all breaches of health & safety laws are
criminal matters and manslaughter offences take
precedence in the investigation stage as they are
considered to be more serious offences.
However, there is a difficult situation with
workplace fatalities, whereby the health & safety
subject matter experts [the UK HSE] are not the
ones who review the evidence with a view to
considering whether there’s a case of corporate
manslaughter47.

“The police officers who
investigate these types of
accidents are not
specialists in the area of
corporate manslaughter or
workplace accidents. They
are regular detectives whose
day job is investigating
offences such as murders
and drug offences”
- Kingsley Napley Lawyers
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3. Australian Prosecutions
The move towards higher penalties for companies
and individuals is likely to reverberate across other
harmonised WHS Act jurisdictions.
i.

New South Wales

In a milestone decision handed down in May 2017,
construction company WGA Pty Ltd (WGA) was
convicted and fined AUD $1m from a maximum
of AUD $1.5m.
The NSW District Court found that its director
deliberately let a subcontractor work near live
high-voltage powerlines in order to avoid delaying
a construction project.
The fine is the largest penalty imposed for an
offence under the WHS Act (NSW) to date.
Previously, the largest fine for a breach of the
WHS Act (NSW) was AUD $500,000. The fine was
issued to Ulta Group Pty Ltd in November 2014
for a similar incident in which a worker
suffered an electric shock when he contacted
power lines whilst placing reinforcing steel rods
into a block wall at a construction site.

“The WGA case highlights a trend
towards higher penalties for
workplace health and safety
offences in many Australian
jurisdictions”
- Clyde & Co.

ii. Commonwealth
In April 2017, waste management company
Cleanaway Operations Pty Ltd (formerly
Transpacific Industries) was fined a record AUD
$650,000 for breach of the WHS Act (Cth).
They were fined after a worker was injured in a
chemical fire during a production trial at the
company’s Wingfield chemical waste processing
plant.
The fine is the highest penalty ever imposed in a
Comcare-initiated proceeding.
In sentencing, Judge Davison said that the
company provided very limited information about
the new chemical product to its workers and
failed to provide all necessary technical
information to the workers directly involved in
the trial.
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iii. Queensland
In March 2017, a sole trader operating an
amusement ride business was fined AUD $80,000
after a worker was fatally crushed by an
amusement ride at Collingwood State School’s
Christmas Carols in 2014.

The fine was the largest
penalty issued to an individual
in Queensland under the state’s
work health and safety
legislation
The Ipswich Magistrates Court heard that the
worker was told to climb the chair-o-plane ride
and remove bolts from the centre pole despite
having no training on that ride.
The court found that the defendant failed to
identify hazards, put in controls for hydraulic
failure during set-up and dismantling and provide
adequate training and information.
In the recent landmark decision in Williamson
v VH & MG Imports Pty Ltd [2017] QDC 56, the
Queensland District Court found that a fine of
AUD $90,000 imposed by the Queensland
Magistrates Court at first instance was
“manifestly inadequate” and substituted a
fine of AUD $125,000.

Significantly, the court held that the state’s mirror
WHS Act permitted sentencing courts to have
regard to comparable decisions from other
harmonised states and territories, given that the
main object of the WHS Act is to provide for a
“balanced and nationally consistent framework”
for work health and safety.
iv. Victoria
In December 2016, logistics company Toll
Transport Pty Ltd was fined a record AUD
$1m in relation to an incident in which a
stevedore was fatally crushed by a trailer while
helping to load cargo onto a ship.

The penalty is the largest ever
handed down by a Victorian
court for an offence under
workplace health and safety laws
The Court found the company was aware of the
serious risk to people working in the vicinity of
mobile plant and did not have a clearly spelt-out
and closely supervised system to alleviate this risk.
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4. Western Australia Moves
Closer to Harmonisation
In April 2017, as reported by Corrs Chambers
Westgarth48 , it was announced that the
Department of Mines and Petroleum (which
previously regulated safety in the WA resources
sector) would amalgamate with the Department
of Commerce (which includes WorkSafe WA).
This amalgamated department is now known as
the Department of Mines, Industry Regulation
and Safety.
In July 2017, it was announced that the
Government had approved the development of
a single Work Health and Safety Bill (the Bill) to
replace the following pieces of safety legislation
(among others): OHS Act 1984, Mines Safety
and Inspection Act 1994, Petroleum
(Submerged Lands) Act 1982 and Pipelines
Act 1969.
The Government has indicated that the Bill is
expected to be introduced mid-2019 and will
be based on the national model Work Health
and Safety Act.

48.
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5. Review of WHS Legislation
in Australia
Ministers responsible for WHS have agreed to
review the content and operation of the model
WHS laws.
This is the first opportunity since the Model laws
were delivered in 2011 to explore how the model
WHS laws are working in practice and is part of
the original plan to review the model WHS laws
regularly and ensure they continue operating
effectively.
An extensive consultation process will explore:
•

whether the model WHS laws are achieving
their original objectives

•

whether the model WHS laws have resulted in
any unintended consequences

•

key concepts that were new or significantly
different for most jurisdictions, including the
duties framework, penalty and enforcement
measures and consultation, representation
and issue resolution provisions

The review is expected to be finalised in 2018.
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