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Why the Need to Address Mental Health?
• The Australian economy loses approximately $12 billion per year in reduced
productivity and sickness absence related to mental health issues (Black Dog
Institute)
• One in five Australians are reporting that they feel high levels of distress resulting
from the pandemic (Mental Health Australia Media Release 20 August 2021)
• The four busiest days in Lifeline’s 57-year history all occurred in August
2021 (Lifeline)

• 69 per cent of Australian employees surveyed have not had a conversation with
their employer about their mental health since the start of the pandemic (Report
commissioned by Allianz and conducted by YouGov Plc published 1 September
2021)

How Employers Can Identify Workers
Who May Need Help?

How Does an Employer Know Who Needs Help?
•

Some employees are more at risk than others (e.g., pre-existing mental health
concerns).

•

Some employees might have had a change in circumstances that is impacting
them whilst working remotely.

•

Signs of deteriorating mental might be overt or covert.

What Are The Signs That Someone Might Need Extra Support?
Over the last fortnight, have you noticed two or more of the below?
1.
2.
3.
4.

Changes in their physical appearance
Changes in mood
Changes in behaviour
Changes in how thoughts are expressed

If you have noticed two or more of these changes, they might need some extra
support.

Getting Ready to Ask

BE READY

BE PREPARED

PICK YOUR MOMENT

How to Ask

Examples

Your Legal Obligations as an
Employer in Relation to
Mental Health in the Workplace

Work Health & Safety Duties Apply at Home
• WHS laws still apply in Australia if an employee works somewhere other than their
usual workplace, including from home.
• What is the primary duty?
– A PCBU has a primary duty to ensure, as far as reasonably practicable, the
health and safety of workers they engage.
• Worker is defined broadly and includes employees, contractors, trainees,
apprentices, volunteers, etc.

Elimination and Minimisation
That duty is to ensure, as far as practicable, the health and safety of all workers and
extends to:
1.

Elimination of risk to health and safety, and, if not reasonably practicable;

2.

Minimisation of risk to health safety.

Reasonably Practicable
• The duties under WHS laws are not absolute.
• They are qualified by the notion of what is “reasonably practicable” in the
circumstances.
• This does not mean everything physically possible.
• Employers must weigh up the nature of the risk on the one hand against the
measures necessary to avert the risk on the other.

• There are 5 “relevant matters” that must be considered.

Reasonably Practicable
5 relevant matters:
1. Likelihood of risk or hazard occurring.
2. Degree of harm that might result.
3. What do you reasonably know about the risk and ways of eliminating or
minimising the risk?
4. Availability and suitability of ways to eliminate or minimise the risk.
5. Costs associated with eliminating or minimising the risk, including whether the
costs is grossly disproportionate to the risk.

The ‘Due Diligence’ Duty
• An ‘officer’ of a PCBU must exercise ‘due diligence’ to ensure that the PCBU
complies with its WHS duties and obligations.
• Positive duty – requires proactive steps.

• Continuous duty.

Disability Discrimination
Relevant legislation:
• Disability Discrimination Act 1992 (Cth)
• Anti-Discrimination Act 1977 (NSW)
• Fair Work Act 2009 (Cth)
• Direct disability discrimination:
– Treating someone less favourably (or adversely) because of a disability.
– Disability is defined to include: “a disorder, illness or disease that affects a
person’s thought processes, perception of reality, emotions or judgment or that
results in disturbed behaviour.”
• Example of direct discrimination:
– Refusing to employ someone, or dismissing someone, because they suffer
from depression or anxiety.

Disability Discrimination
• Indirect disability discrimination:
– imposing a requirement, condition or practice;
– because of the disability, the aggrieved person is not able to comply with the
requirement or condition; and
– the requirement or condition has, or is likely to have, the effect of
disadvantaging persons with the disability;
or
– Failing to make reasonable adjustments that would allow the aggrieved person
to be able to comply with the requirement, condition or practice.

• Example of indirect discrimination:
– It may be indirect discrimination to require a worker with mental illness to meet
a general policy to start work at 7am, when the effect of their medication
means they are not alert in the early morning.

Disability Discrimination – Reasonable Adjustments
• Can the person fulfil the inherent requirements of the role if reasonable
adjustments are made?

• An adjustment will be a reasonable adjustment unless making the adjustment
would impose an “unjustifiable hardship” on the employer.
• The onus is on the employer to prove that any adjustment would involve an
“unjustifiable hardship”.
• For example: Tropoulos v Journey Lawyers Pty Ltd [2019] FCA 436
– Mr Tropoulos suffered a depressive illness & took time off work.
– A dispute arose re return to work: 5 x ½ days OR 3 full days per week.
– Held that the requirement to work 3 full days per week was a reasonable
adjustment to Mr Tropoulos’ working hours, based on evidence that lawyers
specialising in family law could work effectively part-time in that way.
– The proposed 5 x ½ days was held to be an “unjustifiable hardship” to the
small sized law firm.

Disability Discrimination – Reasonable Adjustments
• Justice Mortimer said in Watts v Australian Postal Corporation (2014) 222 FCR
that:
“…an adjustment for a person may change over time, and may need to be
flexible and adaptable. Much will depend on the particular disability and
the particular individual, together with the circumstances in which the
adjustment must operate.”
• For example, an adjustment in place during a person’s first few weeks returning to
work might be different to an adjustment in place 3 months later.
• For example, over time there could be:
–
–
–
–

Increased working hours.
Less direct supervision of work / more independence.
More face to face meetings.
An ability to work on matters with tight deadlines.

Employment Contract
• Abandonment of employment:
– Usually arises when unexplained absences by an employee.
– Strong onus on employer to make reasonable enquiries.
– Needs to be a ‘reasonable period’ of unexplained absence/lack of response.
– A form of repudiation of the contract.
• Frustration of the employment contract:
– Frustration of contract is a rare occurrence, not to be lightly invoked.
– When a supervening event, or change of fundamental circumstances, means
that the contract is unable to be performed, not due to the fault of either party.
– Does the employee’s incapacity make performance of the contract
impossible?
• Exercise real caution in the context of mental health concerns.

How Employers Should Manage Mental
Health in the Workplace

Have an Informal Conversation With the Employee
• No one approach will fit every case.

• Approach with compassion and concern – without judgment.
• Gently suggest not appear your normal self – avoid comments about physical
looks.
• Not qualified medical professional.
• Have you seen/ getting support from a GP or a psychologist.

If Seeing/Getting Support Already
From a GP or Psychologist
• Keen to work with you in conjunction with your medical advisers.
• Keep low key.
• Hop on a call with you and them or write to them, but can see the
correspondence.
• All transparent as possible.
• If resistant, understand and reassure.
• Understand how best to support – what we can do?

If Not Seeing/Getting Support Already
From a GP or Psychologist
• Gently suggest it could be good to get some support.
• This time is stressful for so many.
• Keep low key.

• Mental health plans – increase to 20 in recognition of the stress everyone is
experiencing.
• Understand how best to support – what we can do?

If Refuses to See a GP or Psychologist
• If refuse/ unable to contact / AWAL.

• Check express provision in the contract.
• Lawful and reasonable direction for an employee to undertake an IMA.

Once Medical Advice, Reasonable Adjustments
• Continue to consult, so that no change/adjustments without consulting medical
advisers.
• Discuss whether they are reasonable or whether they will cause unjustifiable
hardship.

• Unjustifiable hardships is sometime difficult to discharge.
• Inherent requirements of the job.

Direction to Take Personal or Annual Leave
Annual leave

• An employer’s right to direct an employee to take leave is prescribed by section 94(5) of the FWA.
• Subsection 5 states the following:
“An employer may require an award/agreement free employee to take a period of paid annual leave, but
only if the requirement is reasonable.”
Note: A requirement to take paid annual leave may be reasonable if, for example:
• (a) the employee has accrued an excessive amount of paid annual leave; or
• (b) the employer’s enterprise is being shut down for a period (for example, between Christmas and
New Year).
Personal leave
• An employer has no right under the FWA to direct an employee to take personal leave.
• Section 96 of the FWA confers entitlement on the employee to access such leave when not fit for work.
• Section 107 provides for the employee giving notice, and power of the employer to request evidence.

Abandonment of Employment
• Abandonment/AWOL.
• Cannot just terminate – need to spend time.
• Correspondence – last one stating considering terminating the employment
relationship.

How Employers Can Maintain a
Supportive and Positive Workplace
Culture

What Steps Can Employers Take?
• Consider any pre-existing mental health issues a worker may have.

• Consider other responsibilities the worker may have (e.g., on-line learning for
children, and any other stressors).
• Set up an effective communication structure – frequency, type and content.

• Appoint a contact support person – concerns related to working from home and
mental health.
• Provide access to information and support for mental health.
• Support work life balance, including ensuring regular breaks.
• Set clear expectations in terms of output/milestones/hours.

What steps can employers take?
Manager

Peer to Peer

EAP /HR

Weekly videoconference
with each employee

Weekly videoconference
between peers

15 to 30 minutes

15 to 30 minutes

Don’t discuss work

Don’t discuss work

Engage your EAP
provider/HR person to
individually contact each
employee for a 30-minute
confidential discussion

Encourage sharing – lead by
example and share your own
stories about remote work

Exchange stories
Additional layer of support
Did they have a pet interrupt
a call this week? What about
kids?
What are their weekends like
at the moment?

Encourage employees to
seek help

What steps can employers take?
•

Regular team meetings

•

Weekly surveys

•

Virtual social activities:
—

Morning teas

—

Trivia afternoons/nights

• Themed meetings

Useful Resources
• https://www.comcare.gov.au/__data/assets/pdf_file/0019/281017/working-fromhome-guide-employers.pdf
• https://www.worksafe.qld.gov.au/mentally-healthy-workplaces
• https://www.workwell.vic.gov.au/toolkit
• https://www.mentalhealthcommission.gov.au/Mental-health-Reform/NationalWorkplace-Initiative/Mentally-Healthy-Workplaces-during-COVID-19

• https://www.nsw.gov.au/mental-health-at-work/mental-health-at-workresources/resource-kits/covid-19-mental-health-at-work
• https://www.nsw.gov.au/mental-health-at-work/free-training-and-coaching

Audience
Q&A

THANK YOU FOR ATTENDING TODAY!
If you need any further assistance, please contact:
Emma Pritchard – emma.pritchard@harmers.com.au
Jenny Inness – jenny.inness@harmers.com.au
Telephone: +61 2 9267 4322
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